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109. All Other Information Services. "This industry comprises establishments primarily 
engaged in providing other information services (except new syndicates and libraries and archives)."315 
Our action pertains to interconnected VolP services, which could be provided by entities that provide 
other services such as e-mail, online gaming, web browsing, video conferencing, instant messaging, and 
other, similar lP-enabled services. The SBA has developed a small business size standard for this 
category; that size standard is $7.0 million or less in average annual receipts.316 According to Census 
Bureau data for 2007, there were 367 ftnns in this category that operated for the entire year.317 Ofthese, 
334 had annual receipts ofunder $5 million, and an additional 11 ftnns had receipts ofbetween $5 
million and $9,999,999.318 Consequently, we estimate that the majority of these ftrms are small entities 
that may be affected by our action. 

E. Description of Projected Reporting, Recordkeeping, and Other Compliance 
Requirements 

110. We summarize below the recordkeeping and certiftcation obligations of the Report and 
Order. Additional information on each of these requirements can be found in the Report and Order. 
Again, the Report and Order temporarily exempts all providers ofACS and manufacturers of ACS 
equipment that qualify as small business concerns under the SBA's rules and size standards for the 
industry in which they are primarily engaged. 

111. Recordkeeping. The Report and Order requires, beginning one year after the effective 
date of the Report and Order, that each manufacturer of equipment used to provide ACS and each 
provider of such services subject to Sections 255, 716, and 718 not otherwise exempt under the Report 
and Order, maintain certain records. These records document the efforts taken by a manufacturer or 
service provider to implement Sections 255, 716, and 718. The Report and Order adopts the 
recordkeeping requirements of the CVAA, which speciftcally include: (l) information about the 
manufacturer's or provider's efforts to consult with individuals with disabilities; (2) descriptions of the 
accessibility features of its products and services; and (3) information about the compatibility of such 
products and services with peripheral devices or specialized customer premise equipment commonly used 
by individuals with disabilities to achieve access. Additionally, while manufacturers and providers are 
not required to keep records of their consideration ofthe four achievability factors, they must be prepared 
to carry their burden ofproof, which requires greater than conclusory or unsupported claims. Similarly, 
entities that rely on third party solutions to achieve accessibility must be prepared to produce relevant 
documentation. 

112. These recordkeeping requirements are necessary to facilitate enforcement of the rules 
adopted in the Report and Order. The Report and Order builds flexibility into the recordkeeping 
obligations by allowing covered entities to keep records in any format, recognizing the unique 
recordkeeping methods of individual entities. Because complaints regarding accessibility of a product or 
service may not occur for years after the release of the product or service, the Report and Order requires 
covered entities to keep records for two years from the date the product ceases to be manufactured or a 
service is offered to the public. 

315 U.S. Census Bureau, "2002 NAICS DefInitions: 519190 All Other Information Services"; 
http://www.census.gov/epcdlnaics02/defi.NDEF519.HTM. 
316 13 C.F.R. § 121.201, NAICS code 519190. See also 
http://www.sba.gov/sites/default/f11es/Size_Standards_Tab1e.pdf 

317 http://factfmder.census.gov/servlet/IBQTab1e?_bm=y&-geo_id=&-_skip=1200&-ds_name=EC0751SSSZ4&­
_lang=en. 

318 http://factfmder.census.gov/servlet/ffiQTab1e?_bm=y&-geo_id=&-_skip=11OO&-ds_name=EC0751 SSSZ4&­
_lang=en. 
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113. Annual Certification Obligations. The CVAA and the Report and Order require an 
officer ofproviders of ACS and ACS equipment to submit to the Commission an annual certificate that 
records are kept in accordance with the above recordkeeping requirements, unless such manufacturer or 
provider is exempt from compliance with Section 716 under applicable rules.319 The certification must be 
supported with an affidavit or declaration under penalty of perjury, signed and dated by an authorized 
officer of the entity with personal knowledge of the representations provided in the company's 
certification, verifying the truth and accuracy of the information. The certification must be filed with the 
Consumer and Governmental Affairs Bureau on or before April 1 each year for records pertaining to the 
previous calendar year. 

114. Costs ofCompliance. There is an upward limit on the cost of compliance for covered 
entities. Under the CVAA and Report and Order accessibility is required unless it is not achievable. 
Under two of the four achievability factors from the Act and adopted in the Report and Order, covered 
entities may demonstrate that accessibility is not achievable based on the nature and cost of steps needed 
or the technical and economic impact on the entity's operation.32o Entities that are not otherwise exempt 
or excluded under the Report and Order must nonetheless be able to demonstrate that they conducted an 
achievability analysis, which necessarily requires the retention of some records. As discussed, the Report 
and Order contains a temporary exemption for small entities from compliance with Section 716 and 
Section 717, allows for waivers of the obligations ofSection 716 and Section 717, and excludes 
customized equipment from the obligations of Section 716 and Section 717. 

F. Steps Taken to Minimize Significant Economic Impact on Small Entities and 
Significant Alternatives Considered 

115. The RFA requires an agency to describe any significant alternatives it considered in 
developing its approach, which may include the following four alternatives, among others: "(1) the 
establishment of differing compliance or certification requirements or timetables that take into account 
the resources available to small entities; (2) the clarification, consolidation, or simplification of 
compliance and certification requirements under the rule for such small entities; (3) the use of 
performance rather than design standards; and (4) an exemption from coverage of the rule, or any part 
thereof, for such small entities."m 

116. For rules adopted that impose some burden on small entities, the Commission considered 
alternatives where possible, as directed by the RFA. Most significantly, the Commission considered and 
adopted a temporary exemption for all small entities that qualify as small business concerns under the 
SBA's rules and size standards. Therefore, while some of the obligations ofthe Report and Order do 
impose a burden, small entities are generally relieved of these burdens. The rules we adopt in the Report 
and Order also promotes flexibility for entities that do not meet the small entity exemption. All entities 
may avoid compliance if accessibility is not achievable, may seek a waiver for products or services that 
are not designed primarily for ACS, and may keep records in any format. Further, in the accompanying 
Further Notice the Commission seeks comment on extending a permanent exemption for small entities. 
Despite this flexibility and the exemption for qualifying small entities, we discuss below the alternatives 
considered for rules that may impose a burden on small entities. 

117. The rules require covered entities to ensure that products and services are accessible, 
unless not achievable. This is a statutory requirement, therefore no alternatives were considered. 
However, this requirement has built-in flexibility. All entities may demonstrate that accessibility is 
unachievable either through building accessibility features into the product or service or by utilizing third 
party solutions. Achievability is determined through a four factor analysis that examines: The nature and 

319 47 U.S.C. 618(a)(5)(B). 

320 See 47 U.S.c. § 617(g). 
321 5 U.S.C. § 603(c)(l)-(c)(4). 
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cost of the steps needed to meet the requirements of Section 7l6(g) with respect to the specific equipment 
or service in question; the technical and economic impact on the operation of the manufacturer or 
provider and on the operation of the specific equipment or service in question, including on the 
development and deployment of new communications technologies; the type of operations of the 
manufacturer or provider; the extent to which the service provider or manufacturer in question offers 
accessible services or equipment containing varying degrees of functionality and features, and offered at 
differing price points. Through this analysis, an otherwise covered entity can demonstrate that 
accessibility is not achievable. We note that two of the four factors look at factors that are particularly 
relevant to small entities: the nature and cost of the steps need to meet the Section 716 requirements and 
the technical and economic impact on the entity's operations. Therefore, as explained further below, this 
achievability analysis provides a statutorily based means of minimizing the economic impact of the 
CVAA's requirements on small entities. Further, when accessibility is not achievable, covered entities 
must ensure that their products and services are compatible, unless not achievable. This again is a 
statutory requirement with built-in flexibility though the achievability analysis. 

118. The rules require covered entities to consider performance objectives at the design stage 
as early and consistently as possible. This requirement is necessary to ensure that accessibility is 
considered at the point where it is logically best to incorporate accessibility. The CVAA and the Report 
and Order are naturally performance-driven. The CVAA and Report and Order avoid mandating 
particular designs and instead focus on an entity's compliance with the accessibility requirements through 
whatever means the entity fmds necessary to make its product or service accessible, unless not 
achievable. This provides flexibility by allowing all entities, including small entities, to meet their 
obligations through the best means for a given entity instead of the Commission explicitly mandating a 
rigid requirement. 

119. With respect to recordkeeping and certification requirements, these requirements are 
necessary in order to demonstrate compliance with the requirements of the Report and Order and CVAA 
and to facilitate an effective and efficient complaint process. As described above, we adopt flexible 
requirements that allow covered entities to keep records in any format they wish. In the Report and 
Order, we found that this approach took intoaccount the variances in covered entities (e.g., size, 
experience with the Commission), recordkeeping methods, and products and services covered by the 
CVAA. Moreover, we found that it also provided the greatest flexibility to small businesses and 
minimized the impact that the statutorily mandated requirements impose on small businesses. 
Correspondingly, we considered and rejected the alternative of imposing a specific format or one-size­
fits-all system for recordkeeping that could potentially impose greater burdens on small businesses. 
Furthermore, the certification requirement is possibly less burdensome on small businesses than large, as 
it merely requires certification from an officer that the necessary records were kept over the previous 
year; this is presumably a less resource intensive certification for smaller entities. 

120. While ensuring accessibility and keeping records may impose some burdens, as 
discussed, the Report and Order includes significant flexibility for small entities. First, the achievability 
factors in the CVAA may mitigate adverse impacts and reduce burdens on small entities. Under the 
achievability factors as discussed above, an otherwise covered entity can demonstrate that accessibility is 
unachievable and therefore avoid compliance. The first and second factors are particularly relevant to 
small entities and the special circumstances they face. The first factor considers the nature and cost of the 
steps needed to meet the requirements with respect to the specific equipment or service in question, and 
the second considers the technical and economic impact on the operation of the manufacturer or provider 
and on the operation of the specific equipment or service in question. Ifachievability is overly expensive 
or has some significant negative technical or economic impact on a covered entity, the entity can show 
that accessibility was not achievable as a defense to a complaint. 

121. The Report and Order also includes significant relief for small and other entities 
including a temporary exemption from the obligations of Section 716 and Section 717 for qualifying 
small entities, waiver criteria under which all covered entities may seek a waiver of the obligations of 
Section 716, and an exemption for customized equipment. Under the Report and Order, customized 
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equipment offered to businesses and other enterprise customers is expressly exempt. Additionally, all
 
providers and manufacturers, or classes ofproviders and manufactures, are able to seek a waiver for
 
equipment or services that are capable of accessing ACS. These two provisions allow any entity,
 
including small entities, to avoid the burden of compliance with the accessibility and recordkeeping
 
requirements if they meet the requirements for either provision.
 

122. Further, while we could have opted to not exercise our discretionary authority to exempt 
small entities, we found that even in the absence of meaningful comments regarding whether to grant a 
permanent small entity exemption, there was good cause to provide temporary relief and avoid imposing 
an unreasonable burden upon small entities and negatively impacting the value they add to the economy. 
In the Report and Order, we therefore decided some exemption is necessary to provide relief to those 
entities for which even conducting an achievability analysis would consume an unreasonable amount of 
resources. Finding good cause for granting such relief, the Report and Order temporarily exempts ACS 
providers and ACS equipment manufacturers that qualify as small business concerns under the SBA's 
rules and size standards. 

123. Specifically, the Report and Order temporarily exempts entities that manufacture ACS 
equipment or provide ACS that, along with any affiliates, meet the criteria for a small business concern 
for their primary industry under SBA's rules and size standards.322 A small business concern, as defmed 
by the SBA, is an "entity organized for profit, with a place of business located in the United States, and 
which operates primarily within the United States or which makes a significant contribution to the U.S. 
economy through payment of taxes or use ofAmerican products, materials or labor.,,323 Entities are 
affiliated under the SBA's rules when an entity has the power to control another entity, or a third party 
has the power to control both entities,324 as determined by factors including "ownership, management, 
previous relationships with or ties to another concern, and contractual relationships."m A concern's 
primary industry is determined by the "distribution of receipts, employees and costs of doing business 
among the different industries in which business operations occurred for the most recently completed 
fiscal year,,,326 and other factors including "distribution ofpatents, contract awards, and assets.,,327 The 
Report and Order stated that if an entity no longer meets the exemption criteria, it must comply with 
Section 716 and Section 717 for all subsequent products or services or substantial upgrades of products or 

.services that are in the development phase of the product or service lifecycle, or any earlier stages of 
development, at the time they no longer meet the criteria. The temporary exemption will begin on the 
effective date of the rules adopted in the Report and Orde~28 and will expire the earlier of the effective 
date of small entity exemption rules adopted pursuant to the Further Notice ofProposed Rulemaking 
("Further Notice") or October 8,2013. 

124. This exemption enables us to provide relief to those entities that may possibly lack legal, 
financial, or technical capability to comply with the Act until we further develop the record to determine 
whether small entities should be subject to a permanent exemption and, if so, the criteria to be used for 
defming which small entities should be subject to such permanent exemption. To that end, we seek 
further comment on the standards for a permanent exemption in the accompanying Further Notice. 

322 13 C.F.R. §§ 121.101 - 121.201. 

323 13 C.F.R. § 121.105(a)(I). 

324 13 C.F.R. § 121.103(a)(1).
 

325
 13 C.F.R. § 121.103(a)(2).
 

326
 13 C.F.R. § 121.107.
 

327
 13 C.F.R. § 121.107. 

328 See accompanying Report and Order at Section III.A.5. 
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G. Federal Rules that May Duplicate, Overlap, or Conflict with Proposed Rules 

Section 255(e) of the Act, as amended, directs the United States Access Board ("Access Board") to 
develop equipment accessibility guidelines "in conjunction with" the Commission, and periodically to 
review and update those guidelines.329 We view the Access Board's current guidelines as well as its draft 

.guidelines330 as starting points for our interpretation and implementation of Sections 716 and 717 of the 
Act, as well as Section 255, but because they do not currently cover ACS or equipment used to provide or 
access ACS, we must necessarily adapt these guidelines in our comprehensive implementation scheme. 
As such, our rules do not overlap, duplicate, or conflict with either Access Board Final Rules,331 or (if 
later adopted) the Access Board Draft Guidelines. Where obligations under Section 255 and Section 716 
overlap, for instance for accessibility requirements for interconnected VoIP, we clarify in the Report and 
Order which rules govern the entities' obligations. 

329 47 U.S.C. § 255(e). 

330 United States Access Board, Draft Information and Communication Technology (ICl) Standards and Guidelines, 
(March 2010), ("Access Board Draft Guidelines"), http://www.access-board.gov/sec508/refreshldraft-rule.pdf. 

331 See Part 1193 of the Access Board Rules, 36 C.F.R. Part 1193. 
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APPENDIXE 

Initial Regulatory Flexibility Analysis 

1. As required by the Regulatory Flexibility Act of 1980, as amended ("RFA"), I the 
Commission has prepared this present Initial Regulatory Flexibility Analysis ("IRFA") of the 
possible significant economic impact on a substantial number of small entities that might result 
from adoption of the rules proposed in the Further Notice of Proposed Rulemaking ("Further 
Notice"). Written public comments are requested on this IRFA. Comments must be identified as 
responses to the IRFA and must be filed by the applicable deadlines for initial comments, or reply 
comments, as specified in the Further Notice. The Commission will send a copy of the Further 
Notice, including this IRFA, to the Chief Counsel for Advocacy of the Small Business 
Administration ("SBA,,).2 In addition, the Further Notice and this IRFA (or summaries thereof) 
will be published in the Federal Register.3 

A. Need for, and Objectives of, the Proposed Rules 

2. The accompanying Report and Order implements Congress' mandate that people 
with disabilities have access to advanced communications services ("ACS") and ACS equipment. 
Specifically, the rules adopted in the Report and Order implement Sections 716 and 717 of the 
Communications Act of 1934, as amended, which were added by the "Twenty-First Century 
Communications and Video Accessibility Act of2010" ("CVAA").4 

3. The accompanying Report and Order implements the requirements of Section 
716 of the Act, which requires providers of ACS and manufacturers of equipment used for ACS 
to make their products accessible to people with disabilities, unless accessibility is not 
achievable.5 The Commission also adopts rules to implement Section 717 of the Act, which 
requires the Commission to establish new recordkeeping and enforcement procedures for 
manufacturers and providers subject to Sections 255, 716, and 718.6 

4. The accompanying Report and Order finds the record insufficient to adopt a 
permanent exemption or to adopt the criteria to be used to determine which small entities to 
exempt. The Report and Order therefore temporarily exempts all manufacturers of ACS 
equipment and all providers of ACS from the obligations of Section 716 if they qualify as small 
business concerns under the SBA rules and size standards for the industry in which they are 
primarily engaged. The Report and Order indicated that such an exemption was necessary to 
avoid the possibility ofunreasonably burdening "small and entrepreneurial innovators and the 
significant value that they add to the economy." This self-executing exemption would be applied 
until the development of a record to determine whether small entities should be permanently 
exempted and, if so, what criteria should be used to defme small entities.7 

1 See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601-12, has been amended by the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA), Pub. L. No. 104-121,110 Stat. 857 (1996). 

2 See 5 U.S.c. § 603(a). 

3 ld. 

4 Pub. L. No. 111-260, § 104. 

5 See47U.S.C. § 617. 

6 See 47 U.S.C. § 618. 

7 See 13 C.F.R § 121.201. 
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5. The Report and Order indicated that SBA has established maximum size 
standards used to determine whether a business concern qualifies as a small business concern in 
its primary industry.8 The SBA has generally adopted size standards based on the maximum 
number of employees or maximum annual receipts of a business concern.9 The SBA categorizes 
industries for its size standards using the North American Industry Classification System 
("NAICS"), a "system for classifying establishments by type of economic activity."lo The 
Report and Order identified some NAICS codes for possible primary industry classifications of 
ACS equipment manufacturers and ACS providers and the relevant SBA size standards 
associated with the codes. I I 

NAICS ClassiflcationlZ NAICS Code SBA Size StandardlJ 

.... 
<I) 

~ 
u 

'E 
~ 

r.IJ 

Wired Telecommunications Carriers 517110 1,500 or fewer employees 

Wireless Telecommunications Carriers (except 
satellites) 

517210 1,500 or fewer employees 

Telecommunications Resellers 517911 1,500 or fewer employees 

All Other Telecommunications 517919 $25 million or less in 
annual receipts 

Software Publishers 511210 $25 million or less in 
annual receipts 

Internet Publishing and Broadcasting and Web 
Search Portals 

519130 500 or fewer employees 

Data Processing, Hosting, and Related Services 518210 $25 million or less in 
annual receipts 

8 See 13 C.F.R. § 121.201. 

9 13 C.F.R. § 121.106 (describing how number ofemployees is calculated); 13 C.F.R. § 121.104 
(describing how annual receipts is calculated). 

10 North American Industry Classification System; Revision for 2012,76 Fed. Reg. 51240 (Aug. 17,2011) 
("NAICS Final Decision"). 

II This is not a comprehensive list of the primary industries and associated SBA size standards of every 
possible manufacturer ofACS equipment or provider of ACS. This list is merely representative of some 
primary industries in which entities that manufacture ACS equipment or provide ACS may be primarily 
engaged. It is ultimately up to an entity seeking the temporary exemption to make a determination 
regarding their primary industry, and justify such determination in any enforcement proceeding. 

12 The definitions for each NAICS industry classification can be found by entering the six digit NAICS 
code in the "2007 NAICS Search" function available at the NAICS homepage, 
http://www.census.gov/eos/www/naics/index.html. The U.S. Office ofManagement and Budget has 
revised NAICS for 2012, however, the codes and industry categories listed herein are unchanged. OMB 
anticipates releasing a 2012 NAICS UNITED STATES MANUAL or supplement in January 2012. See NAICS 
Final Decision, 76 Fed. Reg. at 51240. 

13 See 13 C.F.R. § 121.201 for a fulllisting ofSBA size standards by six-digit NAICS industry code. The 
standards listed in this column establish the maximum size an entity in the given NAICS industry may be to 
qualify as a small business concern. 

14 See accompanying Report and Order at Section III.A. 
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II> 

i 
~ e 
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Radio and Television Broadcasting and Wireless 
Communications Equipment Manufacturing 

334220 750 or fewer employees 

Electronic Computer Manufacturing 334111 1,000 or fewer employees 

Telephone Apparatus Manufacturing 334210 1,000 or fewer employees 

Other Communications Equipment Manufacturing 334290 750 or fewer employees 

Software Publishers 511210 $25 million or less in 
annual receipts 

Internet Publishing and Broadcasting and Web 
Search Portals 

519130 500 or fewer employees 

6. The Report and Order indicated that this temporary exemption is self-executing. 
Under this approach, covered entities must determine whether they qualify for the exemption 
based upon their ability to meet the SBA's rules and the size standard for the relevant NAICS 
industry category for the industry in which they are primarily engaged. Entities that manufacture 
ACS equipment or provide ACS may raise this temporary exemption as a defense in an 
enforcement proceeding. Entities claiming the exemption must be able to demonstrate that they 
met the exemption criteria during the estimated start of the design phase ofthe lifecycle of the 
product or service that is the subject of the complaint. The Report and Order stated that if an 
entity no longer meets the exemption criteria, it must comply with ~ection 716 and Section 717 
for all subsequent products or services or substantial upgrades ofproducts or services that are in 
the development phase of the product or service lifecycle, or any earlier stages of development, at 
the time they no longer meet the criteria. The temporary exemption will begin on the effective 
date of the rules adopted in the Report and Orderl6 and will expire the earlier of the effective date 
of small entity exemption rules adopted pursuant to the Further Notice or October 8, 2013. The 
Report and Order states that the temporary exemption enables us to provide relief to those 
entities that may possibly lack legal, financial, or technical capability to comply with the Act until 
we further develop the record to determine whether small entities should be subject to a 
permanent exemption and, if so, the criteria to be used for defining which small entities should be 
subject to such permanent exemption. 

7. In the Further Notice we seek comment on whether to make permanent the 
temporary exemption for manufacturers of ACS equipment and providers of ACS, adopt one or 
part of alternative size standards the Commission adopted in other contexts, or to adopt any 
permanent exemption for such entities, subject to repeal or modification by the Commission as 
necessary to meet Congress's intent. J7 The Further Notice also seeks comment on the impact of 
an exemption on providers of ACS, manufacturers of ACS equipment, and consumers. 

8. Specifically, the Further Notice seeks comment on whether to permanently 
exempt from the obligations of Section 716, manufacturers ofACS equipment and providers of 
ACS that qualify as small business concerns under the SBA's rules and size standards and, if so, 

. 1
5 See accompanying Report and Order at Section lILA. 

16 See accompanying Report and Order at Section III.A.5. 

17 See 156 CONGo REc. H7168, H7176 (201O)(statement of Rep. Burgess) ("This bill recognizes that some 
small businesses and fledgling entrepreneurs may not be able to bear the fmancial burden of these new 
requirements, so there is the possibility ofexemptions for small businesses."). See also Report and Order 
at Section III.C.3. 
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whether to utilize the size standards for the primary industry in which they are engaged under the 
SBA's rules as set forth in the accompanying Report and Order as explained above. The Further 
Notice notes that SBA criteria were established for the purpose of determining eligibility for SBA 
small business loans and asks whether these same criteria are appropriate for the purpose of 
relieving covered entities from the obligations associated with achievability analyses, 
recordkeeping, and certifications. 

9. The Further Notice also seeks comment on alternative size standards that the 
Commission has adopted in other contexts. The Commission has adopted alternative size 
standards for very small and small businesses for eligibility for spectrum bidding credits. These 
alternative sizes include average gross revenue over the preceding three years of $3 million, $15 
million, or $40 million, depending on the wireless service. The Commission has also used a 
different size standard in the spectrum context, specifically for entities that, along with affiliates, 
have $6 million or less in net worth and no more than $2 million in annual profits (after federal 
income tax and excluding carry over losses) each year for the previous two years. The 
Commission has also used different size standards to defme small cable companies and small 
cable systems, and the Act includes a definition of small cable system operators. The 
Commission has defmed small cable companies as a cable company serving 400,000 or fewer 
subscribers nationwide, and small cable systems as a cable system serving 15,000 or fewer 
subscribers. The Act defines small cable system operators as "a cable operator that, directly or 
through an affiliate, serves in the aggregate fewer than 1 percent ofall subscribers in the United 
States and is not affiliated with any entity or entities whose gross annual revenues in the 
aggregate exceed $250,000,000."18 The Further Notice seeks comment on whether any of these 
alternatives - in whole, in part, or in combination - should form the basis for a permanent small 
entity exemption from the requirements of Section 716. 

10. The Further Notice also asks if these size criteria are not appropriate for a 
permanent exemption, what the appropriate size criteria would be, and whether there are other 
criteria that should form the basis of a permanent exemption? 

11. The Further Notice seeks comment on the impact of a permanent exemption on 
providers ofACS, manufacturers of ACS equipment, and consumers. Specifically, the Further 
Notice seeks comment on the qualitative and quantitative impact of a permanent exemption based 
on the temporary exemption, on any of the alternatives discussed, or on some other possible size 
standard will impact industry sectors engaged in ACS. For example, what percentage of, or 
which non-interconnected VoIP providers, wireline or wireless service providers, electronic 
messaging providers, and ACS equipment manufacturers would qualify as small business 
concerns under each size standard? Conversely, what percentage of or which providers of ACS 
or manufactures of equipment used for ACS are not small business concerns under each size 
standard? For each ACS and ACS equipment market segment, what percentage of the market is 
served by entities that are not exempt using each size standard? 

12. The Further Notice also seeks comment on the compliance costs that ACS 
providers and ACS equipment manufacturers would incur absent a permanent exemption. What 
would the costs be for compliance with Section 716 and Section 717 across different providers of 
ACS and ACS equipment manufacturers if we decline to adopt any permanent exemption or 
decline to make the temporary exemption permanent? In particular, what are the costs of 
conducting an achievability analysis, recordkeeping, and providing certifications? 

13. We note that, in addition to the small entity exemption provision, the CVAA sets 

47 U.S.C. § 543(m)(2). 
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forth achievability factors that may also mitigate adverse impacts and reduce burdens on small 
entities. Under the achievability factors, an otherwise covered entity can demonstrate that 
accessibility is unachievable and therefore avoid compliance. The fIrst and second factors are 
particularly relevant to small entities and the special circumstances they face. The fIrst factor 
considers the nature and cost of the steps needed to meet the requirements with respect to the 
specifIc equipment or service in question, and the second considers the technical and economic 
impact on the operation ofthe manufacturer or provider and on the operation of the specifIc 
equipment or service in question. 

14. The Further Notice seeks further comment on several issues raised in the 
implementation of Section 716 and 717 of the Act, as well as to seek initial comment on 
implementing Section 718 of the Act. SpecifIcally, the Further Notice seeks comment on three 
proposed alternative defmitions for the term "interoperable" in the context of video conferencing 
services and equipment used for those services: .(1) "interoperable" means able to function inter­
platform, inter-network, and inter-provider; (2) "interoperable" means having published or 
otherwise agreed-upon standards that allow for manufacturers or service providers to develop 
products or services that operate with other equipment or services operating pursuant to the 
standards; or (3) "interoperable" means able to connect users among different video conferencing 
services, including VRS. The Further Notice also seeks comment on whether we should exercise 
our ancillary jurisdiction to require that a video mail service be accessible to individuals with 
disabilities when provided along with a video conferencing service as we did in the context of 
Section 255 in regard to voice mail. The Further Notice seeks comment on several proposals to 
(1) extend our accessibility of information content guidelines to cover additional concepts; (2) 
expand our defInition of peripheral devices to include electronically mediated services; (3) 
expand our Part 6 requirements to include testable criteria. We also seek to develop a record on a 
proposal to defIne technical standards for safe harbors using the W3CfWAI Web guidelines or 
ISO/lEC 13066-1 :2011. Finally, we seek comment on our proposal to implement Section 718 of 
the CVAA consistent with the recordkeeping requirements adopted in the Report and Order. 

15. We seek comment on the preceding topics because even though at present we do 
not have enough information to propose a specifIc rule, we believe that during the effective 
period of the temporary small business exemption, information about these topics will in all 
likelihood become crucial and indeed determinative ofhow the implementation ofthe exemption 
will be carried out in concrete terms. For example, within the exemption period, technological 
innovations and advances may make interoperability more available in providing improved 
access to the deaflblind community in service areas where interoperability is not yet feasible for 
technological reasons. Also, technological advances in coverage of video mail or in the 
availability of safe harbors may become more available and more efficiently operational after the 
exemption period than they are at present, and thus, during the temporary exemption, these 
various areas of increased availability and increased effective impact may affect the provision of 
ACS to the deaf and/or blind community. Hence, because these topics may become pivotal and 
crucial after the exemption period, we choose to seek comment on these topics at this time 
because based on our assessment of the admittedly scant record to date, we conclude that such 
comment may effectively guide the Commission toward a more comprehensive and effIcient 
implementation ofthe temporary exemption. We also seek comment on implementing Section 
718, which requires a mobile phone manufacturer that includes a browser, or a mobile phone 
service provider that arranges for a browser to be included on a mobile phone, to ensure that the 
browser functions are accessible to and usable by individuals who are blind or have a visual 
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impairment, unless doing so is not achievable. 19 Under Section 718, mobile phone manufacturers 
or service providers may achieve compliance by relying on third party applications, peripheral 
devices, software, hardware, or customer premises equipment. Congress provided that the 
effective date for these requirements is three years after the enactment of the CVAA, i.e., October 
8,2013. 

B.	 Legal Basis 

16. The legal basis for any action that may be taken pursuant to the Further Notice is 
contained in Sections 1-4,255, 303(r), 403, 503, 716, 717, 718 of the Communications Act of 
1934, as Amended, 47 U.S.c. §§ 151-154,255, 303(r), 403, 503, 617, 618, 619. 

C.	 Description and Estimate of the Number of Small Entities to Which the 
Rules Will Apply 

17. The RFA directs agencies to provide a description of, and where feasible, an 
estimate ofthe number of small entities that face possible significant economic impact by the 
adoption ofproposed rules?O The RFA get;lerally defines the term "small entity" as having the 
same meaning as the terms "small business," "small organization," and "small governmental 
jurisdiction.,,21 In addition, the term "small business" has the same meaning as the term "small 
business concern" under the Small Business Act.22 A "small business concern" is one that (1) is 
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies 
any additional criteria established by the SBA.23 

18. To assist the Commission in analyzing the total number of small entities 
potentially affected by the proposals in the Further Notice, we ask commenters to estimate the 
number of small entities that may be affected. To assist in assessing the nature and number of 
small entities that face possible significant economic impact by the proposals in the Further 
Notice, we seek comment on the industry categories below and our estimates of the entities in 
each category that can, under relevant SBA standards or standards previously approved by the 
SBA for small businesses, be classified as small. Where a commenter proposes an exemption 
from the requirements of Section 716 and in effect Section 717, we also seek estimates from that 
commenter on the number of small entities in each category that would be exempted from 
compliance with Section 716 and in effect Section 717 under the proposed exemption, the 
percentage of market share for the service or product that would be exempted, and the economic 
impact, if any, on those entities that are not covered by the proposed exemption. While the 
Further Notice and this IRFA seek comment on whether and how the Commission should 

19 See 47 U.S.C. § 619(a); see also House Report at 27 ("The Committee also intends that the service 
provider and the manufacturer are each only subject to these provisions with respect to a browser that such 
service provider or manufacturer directs or specifies to be included in the device."). 

20 5 U.S.C. § 604(a)(3). 

5 U.S.C. § 601(6). 

22 5 U.S.C. § 60 1(3) (incorporating by reference the definition of "small business concern" in the Small 
Business Act, 15 U.S.c. § 632). Pursuant to 5 U.S.c. § 601(3), the statutory definition ofa small business 
applies ''unless an agency, after consultation with the Office of Advocacy of the Small Business 
Administration and after opportunity for public comment, establishes one or more definitions of such term 
which are appropriate to the activities of the agency and publishes such defmition(s) in the Federal 
Register." 5 U.S.C. § 601(3). 

23 15 U.S.C. § 632. 
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permanently exempt small entities from the requirements of Section 716 and in effect Section 717 
for the purposes ofbuilding a record on that issue, we will assume, for the narrow purpose of 
including a thorough regulatory impact analysis in this IRFA, that no such exemptions will be 
provided. 

19. Many of the issues raised in the Further Notice relate to clarifying obligations on 
entities already covered by the Report and Order, which may affect a broad range of service 
providers and equipment manufacturers. The Further Notice seeks comment on making 
permanent a temporary exemption for small entities that qualify as small business concerns under 
the SBA's rules and small business size standards, or some other criteria. Therefore, it is possible 
that all entities that would be required to comply with Section 716 and Section 717, but are small 
business concerns or qualify as small entities under some other criteria, will be exempt from the 
provisions of the proposed rules implementing Section 716 and Section 717. The CVAA, 
however, does not provide the flexibility for the Commission to adopt an exemption for small 
entities from compliance with Section 718. Therefore, we estimate below the impact on small 
entities absent a permanent exemption from Section 716 and Section 717, and small entities that 
may have to comply with Section 718. Specifically, we analyze the number ofsmall businesses 
engaged in manufacturing that may be affected by the Further Notice, absent a permanent small 
entity exemption, including manufacturers of equipment used to provide interconnected and non­
interconnected VoIP, electronic messaging, and interoperable video conferencing services. We 
then analyze the number of small businesses engaged as service providers that may be affected by 
the Report and Order, absent a permanent small entity exemption, including providers of 
interconnected and non-interconnected VoIP, electronic messaging services, interoperable video 
conferencing services, wireless services, wireline services, and other relevant services. 

20. Small Businesses, Small Organizations, and Small Governmental Jurisdictions. 
Our action may, over time, affect small entities that are not easily categorized at present. We 
therefore describe here, at the outset, three comprehensive, statutory small entity size standards.24 

First, nationwide, there are a total of approximately 27.5 million small businesses, according to 
the SBA.2s In addition, a "small organization" is generally "any not-for-profit enterprise which is 
independently owned and operated and is not dominant in its field.,,26 Nationwide, as of 2007, 
there were approximately 1,621,315 small organizations.27 Finally, the term "small governmental 
jurisdiction" is defmed generally as "governments of cities, towns, townships, villages, school 
districts, or special districts, with a population of less than fifty thousand.,,28 Census Bureau data 
for 2011 indicate that there were 89,476 local governmental jurisdictions in the United States.29 

We estimate that, of this total, as many as 88,506 entities may qualify as "small governmental 
jurisdictions.,,30 Thus, we estimate that most governmental jurisdictions are small. 

24 See 5 U.S.C. §§ 601(3}-(6). 

2S See SBA, Office ofAdvocacy, "Frequently Asked Questions," http://web.sba.gov/faqs (last visited May 
6,2011) (figures are from 2009). 
26 5 U.S.C. § 601(4). 

27 INDEPENDENT SECTOR, THE NEW NONPROFIT ALMANAC & DESK REFERENCE (2010). 
28 5 U.S.C. § 601(5). 

29 U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF THE UNITED STATES: 2011, Table 427 (2007). 

30 The 2007 U.S Census data for small governmental organizations are not presented based on the size of 
the population in each such organization. There were 89,476 small governmental organizations in 2007. If 
we assume that county, municipal, township and school district organizations are more likely than larger 
(continued....) 
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1. Equipment Manufacturen 

a. Manufacturers of Equipment to Provide VoIP 

21. Entities manufacturing equipment used to provide interconnected VoIP, non-
interconnected VoIP, or both are generally found in one of two Census Bureau categories, 
"Electronic Computer Manufacturing,,31 or "Telephone Apparatus Manufacturing.,,32 We include 
here an analysis of the possible significant economic impact of our proposed rules on 
manufacturers of equipment used to provide both interconnected and non-interconnected VoIP 
because it is not possible to separate available data on these two manufacturing categories for 
VoIP equipment. Our estimates below likely greatly overstate the number of small entities that 
manufacture equipment used to provide ACS, including interconnected VoIP. However, in the 
absence of more accurate data, we present these figures to provide as thorough an analysis of the 
impact on small entities as possible. 

22. Electronic Computer Manufacturing. The Census Bureau defmes this category 
to include "establishments primarily engaged in manufacturing and/or assembling electronic 
computers, such as mainframes, personal computers, workstations, laptops, and computer servers. 
Computers can be analog, digital, or hybrid ... The manufacture of computers includes the 
assembly or integration of processors, coprocessors, memory, storage, and input/output devices 
into a user-programmable final product.',33 

23. In this category, the SBA deems and electronic computer manufacturing business 
to be small if it has 1,000 employees or less.34 For this category of manufacturers, Census data 
for 2007 show that there were 421 establishments that operated that year. Of those 421,384 had 
100 or fewer employees and 37 had 100 or more employees.3s On this basis, we estimate that the 
majority ofmanufacturers of equipment used to provide electronic messaging services in this 
category are small. 

24. Telephone Apparatus Manufacturing. The Census Bureau defines this category 
to comprise "establishments primarily engaged in manufacturing wire telephone and data 
communications equipment. These products may be standalone or board-level components of a 
larger system. Examples ofproducts made by these establishments are central office switching 
equipment, cordless telephones (except cellular), PBX equipment, telephones, telephone 
(Continued from previous page) ----------- ­
governmental organizations to have populations of 50,000 or less, the total of these organizations is 52,125. 
If we make the same assumption about special districts, and also assume that special districts are different 
from county, municipal, township, and school districts, in 2007 there were 37,381 special districts. 
Therefore, of the 89,476 small governmental organizations documented in 2007, as many as 89,506 may be 
considered small under the applicable standard. This data may overestimate the number of such 
organizations that has a population of 50,000 or less. U.S. CENSUS BUREAU, STATISTICAL ABSTRACT OF 

THE UNITED STATES 2011, Tables 427, 426 (data cited therein are from 2007). 

31 U.S. Census Bureau, 2007 NAICS Definitions, 334111 Electronic Computer Manufacturing, 
http://www.census.gov/cgi-binlsssd/naics/naicsrch?code=334111&search=2007%20NAICS%20Search. 

32 U.S. Census Bureau, 2007 NAICS Deftnitions, 334210 Telephone Apparatus Manufacturing, 
http://www.census.gov/naics/2007/def/ND334210.HTM. 

33 U.S. Census Bureau, 2007 NAICS Definitions, 334111 Electronic Computer Manufacturing, 
http://www.census.gov/cgi-binlsssd/naics/naicsrch?code=334111&search=2007%20NAICS%20Search. 

34 13 C.F.R. 121.201, NAICS Code 334111. 

3S http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700A1 &­
_skip=300&-ds_name=EC0731I I &-_lang=en 
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answering machines, LAN modems, multi-user modems, and other data communications 
equipment, such as bridges, routers, and gateways.'036 

25. In this category, the SBA deems a telephone apparatus manufacturing business 
to be small if it has 1,000 or fewer employees.37 For this category of manufacturers, Census data 
for 2007 shows there were 398 such establishments in operation.38 Of those 398 establishments, 
393 (approximately 99%) had 1,000 or fewer employees and, thus, would be deemed small under 
the applicable SBA size standard.39 On this basis, the Commission estimates that approximately 
99% or more of the manufacturers ofequipment used to provide VoIP in this category are small. 

b.	 Manufacturers of Equipment to Provide Electronic 
Messaging 

26. Entities that manufacture equipment (other than software) used to provide 
electronic messaging services are generally found in one of three Census Bureau categories: 
"Radio andTelevision Broadcasting and Wireless Communications Equipment Manufacturing,'040 
"Electronic Computer Manufacturing,'04) or "Telephone Apparatus Manufacturing.'042 

27. Radio and Television Broadcasting and Wireless Communications Equipment 
Manufacturing. The Census Bureau defmes this category as follows: ''This industry comprises 
establishments primarily engaged in manufacturing radio and television broadcast and wireless 
communications equipment. Examples of products made by these establishments are: transmitting 
and receiving antennas, cable television equipment, GPS equipment, pagers, cellular phones, 
mobile communications equipment, and radio and television studio and broadcasting equipment." 
The SBA has developed a small business size standard for Radio and Television Broadcasting 
and Wireless Communications Equipment Manufacturing which is: all such firms having 750 or 
fewer employees. According to Census Bureau data for 2007, there were a total of 919 
establishments in this category that operated for part or all of the entire year. Of this total, 771 
had less than 100 employees and 148 had more than 100 employees.43 Thus, under this size 
standard, the maj ority of firms can be considered small. 

28. Electronic Computer Manufacturing. The Census Bureau defmes this category 
to include "establishments primarily engaged in manufacturing and/or assembling electronic 
computers, such as mainframes, personal computers, workstations, laptops, and computer servers. 

36 U.S. Census Bureau, 2007 NAICS Defmitions, 334210 Telephone Apparatus Manufacturing, 
http://www.census.gov/naics/2007/detIND334210.HTM. 

37 13 C.F.R. § 121.201, NAICS Code 334210. 

38 U.S. Census Bureau, American FactFinder, 2007 Economic Census, Industry Series, Industry Statistics 
by Employment Size, NAICS code 334210 (reI. Nov. 16,2010); http://factfmder.census.gov. 

39 [d. 

40 U.S. Census Bureau, 2007 NAICS Defmitions, 334220 Radio and Television Broadcasting and Wireless 
Communications Equipment, http://www.census.gov/econ/industry/def/d334220.htm. 

4) U.S. Census Bureau, 2007 NAICS Definitions, 334111 Electronic Computer Manufacturing, 
http://www.census.gov/cgi-bin/sssdlnaics/naicsrch?code=334111&search=2007%20NAICS%20Search. 

42 U.S. Census Bureau, 2007 NAICS Defmitions, 334210 Telephone Apparatus Manufacturing, 
http://www.census.gov/naics/2007/detIND334210.HTM. 

43 http://factfinder.census.gov/servlet/IBQTab1e?_bm=y&-fds_name=EC0700A1&-geo_id=&­
_skip=300&-ds_name=EC0731I1&-_lang=en. 
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Computers can be analog, digital, or hybrid.... The manufacture of computers includes the 
assembly or integration ofprocessors, coprocessors, memory, storage, and input/output devices 
into a user-programmable fmal product.,M 

29. In this category the SBA deems an electronic computer manufacturing business 
to be small if it has 1,000 or fewer employees.4s For this category of manufacturers, Census data 
for 2007 show that there were 421 such establishments that operated that year. Of those 421 
establishments, 384 had 1,000 or fewer employees. 46 On this basis, we estimate that the majority 
of the manufacturers ofequipment used to provide electronic messaging services in this category 
are small. 

30. Telephone Apparatus Manufacturing. The Census Bureau defmes this category 
to comprise "establishments primarily engaged in manufacturing wire telephone and data 
communications equipment. These products may be stand alone or board-level components of a 
larger system. Examples ofproducts made by these establishments are central office switching 
equipment, cordless telephones (except cellular), PBX equipment, telephones, telephone 
answering machines, LAN modems, multi-user modems, and other data communications 
equipment, such as bridges, routers, and gateways.'.47 

31. In this category the SBA deems a telephone apparatus manufacturing business to 
be small if it has 1,000 or fewer employees.48 For this category of manufacturers, Census data for 
2007 shows that there were 398 such establishments that operated that year.49 Of those 398 
establishments, 393 (approximately 99%) had 1,000 or fewer employees and, thus, would be 
deemed small under the applicable SBA size standard.sO On this basis, the Commission estimates 
that approximately 99% or more of the manufacturers of equipment used to provide electronic 
messaging services in this category are small. 

c.	 Manufacturers of Equipment Used to Provide Interoperable 
Video Conferencing Services 

32. Entities that manufacture equipment used to provide interoperable and other 
video conferencing services are generally found in the Census Bureau category: "Other 
Communications Equipment Manufacturing." The Census Bureau defines this category to 
include: "establishments primarily engaged in manufacturing communications equipment (except 
telephone apparatus, and radio and television broadcast, and wireless communications 

44 U.S. Census Bureau, 2007 NAICS Defmitions, 334111 Electronic Computer Manufacturing, 
http://www.census.gov/cgi-bin/sssd/naics/naicsrch?code=334111&search=2007%20NAICS%20Search. 

45 13 C.F.R. § 121.201, NAICS Code 334111. 

46 http://factfmder.census.gov/servlet/lBQTable?_bm=y&-geo_id=&-fds_name=EC0700Al &­
_skip=300&-ds_name=EC07311 1&-_Iang=en. 

47 U.S. Census Bureau, 2007 NAICS Definitions, 334210 Telephone Apparatus Manufacturing, 
http://www.census.gov/naics/2007/def7ND334210.HTM. 

48 13 C.F.R. § 121.201, NAICS Code 334210. 

49 U.S. Census Bureau, American FactFinder, 2007 Economic Census, Industry Series, Industry Statistics 
by Employment Size, NAICS code 334111 (ret Nov. 16,2010); http://factfinder.census.gov. 

so Id. 
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equipment)."51 

33. Other Communications Equipment Manufacturing. In this category, the SBA 
deems a business manufacturing other communications equipment to be small if it has 750 or 
fewer employees.52 For this category of manufacturers, Census data for 2007 show that there 
were 452 establishments that operated that year. Of the 452 establishments 406 had fewer than 
100 employees and 46 had more than 100 employees. Accordingly, the Commission estimates 
that a substantial majority of the manufacturers of equipment used to provide interoperable and 
other video-conferencing services are small.53 

2. Service Providers 

a. Providers of VoIP 

34. Entities that provide interconnected or non-interconnected VoIP or both are 
generally found in one of two Census Bureau categories, "Wired Telecommunications Carriers" 
or "All Other Telecommunications." 

35. Wired Telecommunications Carriers. The Census Bureau defmes this category 
as follows: "This industry comprises establishments primarily engaged in operating and/or 
providing access to transmission facilities and infrastructure that they own and/or lease for the 
transmission of voice, data, text, sound, and video using wired telecommunications networks. 
Transmission facilities may be based on a single technology or a combination of technologies. 
Establishments in this industry use the wired telecommunications network facilities that they 
operate to provide a variety of services, such as wired telephony services, including VoIP 
services; wired (cable) audio and video programming distribution; and wired broadband Internet 
services. By exception, establishments providing satellite television distribution services using 
facilities ahd infrastructure that they operate are included in this industry.,,54 

36. In this category, the SBA deems a wired telecommunications carrier to be small 
if it has 1,500 or fewer employees.55 Census data for 2007 shows 3,188 fIrms in this category56 
Of these 3,188 fIrms, only 44 had 1,000 or more employees. While we could not fmd precise 
Census data on the number of fIrms with in the group with 1,500 or fewer employees, it is clear 
that at least 3,144 fIrms with fewer than 1,000 employees would be in that group. On this basis, 
the Commission estimates that a substantial majority of the providers of interconnected VoIP, 
non-interconnected VoIP, or both in this category, are small.57 

51 U.S. Census Bureau, 2007 NAICS Defmitions, 334290 Other communications equipment manufacturing, 
http://www.census.gov/econ/industry/defi.d334290.htm. 

52 13 C.F.R. 121.201, NAICS Code 334220. 

53 http://factfinder.census.gov/servlet/ffiQTab1e?_bm=y&-geo_id=&-fds_name=EC0700A1 &­
_skip=300&-ds_name=EC0731 I1&-_lang=en. 

54 U.S. Census Bureau, 2007 NAICS Defmitions, 517110 Wired Telecommunications Carriers, 
http://www.census.gov/econ/industry/defi.d51711O.htm. 

55 13 C.F.R. § 121.201, NAICS Code 517110. 

56 http://factfinder.census.gov/servletJmQTable?_bm=y&-geojd=&-_skip=600&­
ds_name=EC0751SSSZ5&-_lang=en. 

57 Id. As noted in para. 21 above with regard to the distinction between manufacturers of equipment used to 
provide interconnected VoIP and manufactures of equipment to provide non-interconnected VoIP, our 
estimates of the number of the number of providers of non-interconnected VoIP (and the number ofsmall 
(continued....) 
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37. All Other Telecommunications. Under the 2007 U.S. Census definition of firms 
included in the category "All Other Telecommunications (NAICS Code 517919)"comprises 
"establishments primarily engaged in providing specialized telecommunications services, such as 
satellite tracking, communications telemetry, and radar station operation. This industry also 
includes establishments primarily engaged in providing satellite tenninal stations and associated 
facilities connected with one or more terrestrial systems and capable of transmitting 
telecommunications to, and receiving telecommunications from, satellite systems. 
Establishments providing Internet services or voice over Internet protocol (VoIP) services via 
client-supplied telecommunications connections are also included in this industry.,,58 

38. In this category, the SBA deems a provider of"all other telecommunications" 
services to be small if it has $25 million or less in average annual receipts.59 For this category of 
service providers, Census data for 2007 shows that there were 2,383 such finns that operated that 

60 year. Of those 2,383 finns, 2,346 (approximately 98%) had $25 million or less in average 
annual receipts and, thus, would be deemed small under the applicable SBA size standard. On 
this basis, Commission estimates that approximately 98% or more of the providers of 
interconnected VoIP, non-interconnected VoIP, or both in this category are small.61 

b. Providers of Electronic Messaging Services 

39. Entities that provide electronic messaging services are generally found in one of 
the following Census Bureau categories, "Wireless Telecommunications Carriers (except 
Satellites)," "Wired Telecommunications," or "Internet Publishing and Broadcasting and Web 
Search Portals." 

40. Wireless Telecommunications Carriers (except Satellite). Since 2007, the 
Census Bureau has placed wireless finns within this new, broad, economic census category.62 
Prior to that time, such finns were within the now-superseded categories of "Paging" and . 
"Cellular and Other Wireless Telecommunications.'>63 Under the present and prior categories, the 
SBA has deemed a wireless business to be small if it has 1,500 or fewer employees.64 For the 
(Continued from previous page) ----------- ­
entities within that group) are likely overstated because we could not draw in the data a distinction between 
such providers and those that provide interconnected VoIP. However, in the absence of more accurate data, 
we present these figures to provide as thorough an analysis of the impact on small entities as we can at this 
time. 

58 U.S. Census Bureau, 2007 NAICS Definitions, 517919 All Other Telecommunications, 
http://www.census.gov/cgi-bin/sssdlnaics/naicsrch?code=517919&search=2007%20NAICS%20Search. 

59 13 C.F.R. § 121.201, NAICS Code 517919. 

60 http://factfmder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-_skip=900&­
ds_name=EC0751SSSZ4&-_lang=en. 

61 See discussion supra note 57, regarding possible overestimation of fmns and small entities providing 
non-interconnected VoIP services. 

62 U.S. Census Bureau, 2007 NAICS Defmitions, 517210 Wireless Telecommunications Carriers (Except 
Satellite), http://www.census.gov/naics/2007/defIND517210.HTM#N51721O. 

63 U.S. Census Bureau, 2002 NAICS Definitions, 517211 Paging, 
http://www.census.gov/epcdlnaics02/defINDEF517.HTM.; U.S. Census Bureau, 2002 NAICS Defmitions, 
"517212 Cellular and Other Wireless Telecommunications"; 
http://www.census.gov/epcdlnaics02/defINDEF517.HTM. 

64 13 C.F.R. § 121.201, NAICS code 517210 (2007 NAICS). The now-superseded, pre-2007 C.F.R. 
citations were 13 C.F.R. § 121.201, NAICS codes 517211 and 517212 (referring to the 2002 NAICS). 
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category ofWireless Telecommunications Carriers (except Satellite), Census data for 2007 shows 
that there were 1,383 fIrms that operated that year.65 Of those 1,383,1,368 had fewer than 100 
employees, and 15 fIrms had more than 100 employees. Thus under this category and the 
associated small business size standard, the majority of fIrms can be considered small. Similarly, 
according to Commission data, 413 carriers reported that they were engaged in the provision of 
wireless telephony, including cellular service, Personal Communications Service ("PCS"), and 
Specialized Mobile Radio ("SMR") Telephony services.66 Of these, an estimated 261 have 1,500 
or fewer employees and 152 have more than 1,500 employees.67 Consequently, the Commission 
estimates that approximately half or more of these fIrms can be considered small. Thus, using 
available data, we estimate that the majority of wireless fIrms can be considered small. 

41. Wired Telecommunications Carriers. For the 2007 US Census defInition of fIrms 
included in the category, "Wired Telecommunications Carriers {NAICS Code 517110)," see 
paragraph 35 above. 

42. In this category, the SBA deems a wired telecommunications carrier to be small 
ifit has 1,500 or feweremployees.68 Census data for 2007 shows 3,188 fIrms in this category.69 
Of these 3,188 fIrms, only 44 (approximately 1%) had 1,000 or more emp10yees.7o While we 
could not fInd precise Census d~ta on the number offmns in the group with 1,500 or fewer 
employees, it is clear that at least the 3,188 fmns with fewer than 1,000 employees would be in 
that group. Thus, at least 3,144 of these 3,188 fIrms (approximately 99%) had 1,500 or fewer 
employees. On this basis, the Commission estimates that approximately 99% or more of the 
providers of electronic messaging services in this category are small. 

43. Internet Publishing and Broadcasting and Web Search Portals. The Census 
Bureau defmes this category to include "establishments primarily engaged in 1) publishing and/or 
broadcasting content on the Internet exclusively or 2) operating Web sites that use a search 
engine to generate and maintain extensive databases of Internet addresses and content in an easily 
searchable format (and known as Web search portals). The publishing and broadcasting 
establishments in this industry do not provide traditional (non-Internet) versions of the content 
that they publish or broadcast. They provide textual, audio, and/or video content of general or 
specifIc interest on the Internet exclusively. Establishments known as Web search portals often 
provide additional Internet services, such as e-mail, connections.to other web sites, auctions, 
news, and other limited content, and serve as a home base for Internet users.,,71 

44. In this category, the SBA deems an Internet publisher or Internet broadcaster or 

65 U.S. Census Bureau, 2007 Economic Census, Sector 51, 2007 NAICS code 517210 (reI. Oct. 20, 2009), 
http://factfinder.census.gov/servletJIBQTable?_bm=y&-geo_id=&-fds_name=EC0700Al &-_skip=700&­
ds_name=EC0751SSSZ5&-_lang=en. 

66 See Trends in Telephone Service, at tbl. 5.3. 

67 Id. 

68 13 C.F.R. § 121.201, NAICS Code 517110. 

69 U.S. Census Bureau, American FactFinder, 2007 Economic Census, Industry Series, Industry Statistics 
by Employment Size, NAICS code 51711 0 (reI. Nov. 19, 2010); http://factfinder.census.gov. 

70 Id. 

71 U.S. Census Bureau, 2007 NAICS DefInitions, 519130 Internet Publishing and Broadcasting and Web 
Search Portals, http://www.naics.com/censusfilesIND519130.HTM. 
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the provider of a web search portal on the Internet to be small if it has 500 or fewer employees.72 

For this category of manufacturers, Census data for 2007 shows that there were 2,705 such fIrms 
that operated that year. 73 Ofthose 2,705 fIrms, 2,682 (approximately 99%) had 500 or fewer 
employees and, thus, would be deemed small under the applicable SBA size standard.74 On this 
basis, the Commission estimates that approximately 99% or more of the providers of electronic 
messaging services in this category are small. 

45. Data Processing, Hosting, and Related Services. The Census Bureau defmes this 
category to include "establishments primarily engaged in providing infrastructure for hosting or 
data processing services. These establishments may provide specialized hosting activities, such as 
web hosting, streaming services or application hosting; provide application service provisioning; 
or may provide general time-share mainframe facilities to clients. Data processing establishments 
provide complete processing and specialized reports from data supplied by clients or provide 
automated data processing and data entry services.,,75 

46. In this category, the SBA deems a data processing, hosting, or related services 
provider to be small if it has $25 million or less in annual receipts.76 For this category of 
providers, Census data for 2007 shows that there were 14,193 such establishments that operated 
that year.77 Of those 14,193 fIrms, 12,985 had less than $10 million in annual receipts, and 1,208 
had greater than $10 million.78 Although no data is available to confIrm the number of 
establishments with greater than $25 million in receipts, the available data confIrms the majority 
ofestablishments in this category were small. On this basis, the Commission estimates that 
approximately 96% of the providers of electronic messaging services in this category are small. 

c. Providers of Interoperable Video Conferencing Services 

47. Entities that provide interoperable video conferencing services are found in the 
Census Bureau Category "All Other Telecommunications." 

48. All Other Telecommunications. For the 2007 US Census defInition of fIrms 
included in the category, "All Other Telecommunications (NAICS Code 517919)," see paragraph 
37 above. 

49. In this category, the SBA deems a provider of"all other telecommunications" 
services to be small if it has $25 million or less in average annual receipts.79 Census data for 

72 13 C.F.R. § 121.201, NAICS Code 519130. 

73 U.S. Census Bureau, American FactFinder, 2007 Economic Census, Industry Series, Industry Statistics 
by Employment Size, NAICS code 519130 (reI. Nov. 19,2010); http://factfmder.census.gov. 

74 ld. 

75 U.S. Census Bureau, 2007 NAICS Defmition, 518210 Data Processing, Hosting, and Related Services, 
http://www.census.gov/cgi-binlsssd/naics/naicsrch. 

76 13 C.F.R. § 121.201; NAICS Code 518210. 

77 http://factfinder.census.gov/servlet/IBQTab1e?_bm=y&-geo_id=&-fds_name=EC0700A1 &­
_skip=800&-ds_name=EC0751SSSZ1&-_lang=en. 

78 ld. 

79 13 C.F.R. § 121.201, NAICS Code 517919. 
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2007 show that there were 2,383 such firms that operated that year.80 Of those 2,383 fums, 
2,346 (approximately 98%) had $25 million or less in average annual receipts and, thus, would be 
deemed small under the applicable SBA size standard. On this basis, Commission estimates that 
approximately 98% or more of the providers of interoperable video conferencing services are 
small. 

3. Additional Industry Categories. 

a. Certain Wireless Carriers and Service Providers 

50. Cellular Licensees. The SBA has developed a small business size standard for 
small businesses in the category "Wireless Telecommunications Carriers (except satellite).,,81 
Under that SBA category, a business is small if it has 1,500 or fewer employees.82 The census 
category of "Cellular and Other Wireless Telecommunications" is no longer used and has been 
superseded by the larger category "Wireless Telecommunications Carriers (except satellite)." 
The Census Bureau defines this larger category to include "establishments engaged in operating 
and maintaining switching and transmission facilities to provide communications via the 
airwaves. Establishments in this industry have spectrum licenses and provide services using that 
spectrum, such as cellular phone services, paging services, wireless Internet access, and wireless 
video services.,,83 

51. Census data for 2007 shows 1,383 fums in this category.84 Of these 1,383 fums, 
only 15 (approximately 1%) had 1,000 or more employees.85 While there is no precise Census 
data on the number of firms the group with 1,500 or fewer employees, it is clear that at least the 
1,368 fums with fewer than 1,000 employees would be found in that group. Thus, at least 1,368 
of these 1,383 fums (approximately 99%) 1,500 or fewer employees. On this basis, Commission 
estimates that approximately 99% .or more of the providers of electronic messaging services in 
this category are small. 

52. Specialized Mobile Radio. The Commission awards "small entity" bidding 
credits in auctions for Specialized Mobile Radio (SMR) geographic area licenses in the 800 MHz 
and 900 MHz bands to fums that had revenues of no more than $15 million in each of the three 
previous calendar years.86 The Commission awards "very small entity" bidding credits to fums 
that had revenues of.no more than $3 million in each of the three previous calendar years.87 The 
SBA has approved these small business size standards for the 900 MHz Service.88 The 

80 http://factfmder.census.gov/serv1etJIBQTable?_bm=y&~geo_id=&-_skip=900&­
ds_name=EC0751SSSZ4&-_lang=en. 

81 13 C.F.R. § 121.201, North American Industry Classification System (NAICS) code 517210. 

82 Id. 

83 U.S. Census Bureau, 2007 NAICS Defmitions, Wireless Telecommunications Carriers (Except 
Satellites) http://www.census.gov/econiindustry/defld5172IO.htm. 

84 U.S. Census Bureau, American FactFinder, 2007 Economic Census, Industry Series, Industry Statistics 
by Employment Size, NAICS code 517210 (ret Nov. 19,2010); http://factfmder.census.gov. 

85 Id. 

47 C.F.R. § 90.814(b)(1). 

87 Id. 

88 See Letter from Aida Alvarez, Administrator, Small Business Administration, to Thomas Sugrue, Chief, 
Wireless Telecommunications Bureau, Federal Communications Commission, dated August 10, 1999. 
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Commission has held auctions for geographic area licenses in the 800 MHz and 900 MHz bands. 
The 900 ~ SMR auction began on December 5, 1995, and closed on April 15, 1996. Sixty 
bidders claiming that they qualified as small businesses under the $15 million size standard won 
263 geographic area licenses in the 900 MHz SMR band. The 800 MHz SMR auction for the 
upper 200 channels began on October 28, 1997, and was completed on December 8, 1997. Ten 
bidders claiming that they qualified as small businesses under the $15 million size standard won 
38 geographic area licenses for the upper 200 channels in the 800 MHz SMR band.89 A second 
auction for the 800 MHz band was held on January 10, 2002 and closed on January 17, 2002 and 
included 23 licenses. One bidder claiming small business status won five licenses.9o 

53. The auction of the 1,053 800 MHz SMR geographic area licenses for the General 
Category channels began OQ August 16, 2000, and was completed on September 1, 2000. Eleven 
bidders that won 108 geographic area licenses for the General Category channels in the 800 MHz 
SMR band qualified as small businesses under the $15 million size standard. In an auction 
completed on December 5, 2000, a total of 2,800 Economic Area licenses in the lower 80 
channels of the 800 MHz SMR service were sold. Of the 22 winning bidders, 19 claimed "small 
business" status and won 129 licenses. Thus, combining all three auctions, 40 winning bidders 
for geographic licenses in the 800 MHz SMR band claimed status as small business. 

54. In addition, there are numerous incumbent site-by-site SMR licensees and 
licensees with extended implementation authorizations in the 800 and 900 MHz bands. The 
Commission does not know how many firms provide 800 MHz or 900 MHz geographic area 
SMR seMces pursuant to extended implementation authorizations, nor how many of these 
providers have annual revenues of no more than $15 million. One firm has over $15 million in 
revenues. In addition, we do not know how many of these firms have 1,500 or fewer employees. 
The Commission assumes, for purposes of this analysis, that all of the remaining existing 
extended implementation authorizations are held by small entities. 

55. AWS Services (1710-1755 MHz and 2110-2155 MHz bands (AWS-1); 1915­
1920 MHz, 1995-2000 MHz, 2020-2025 MHz and 2175-2180 MHz bands (AWS-2); 2155-2175 
MHz band (A WS-3)). For the AWS-1 bands, the Commission has defmed a "small business" as 
an entity with average annual gross revenues for the preceding three years not exceeding $40 
million, and a "very small business" as an entity with average annual gross revenues for the 
preceding three years not exceeding $15 million.91 In 2006, the Commission conducted its first 
auction ofAWS-1licenses.92 In that initial AWS-1 auction, 31 winning bidders identified 
themselves as very small businesses.93 Twenty-six of the winning bidders identified themselves 

89 See Correction to Public Notice DA 96-586, FCC Announces Winning Bidders in the Auction of1020 
Licenses to Provide 900 MHz SMR in Major Trading Areas, Public Notice, 18 FCC Rcd 18367 (WTB 
1996). 

90 See Multi-Radio Service Auction Closes, Public Notice, 17 FCC Red 1446 (WTB 2002). 

91 See Service Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands, Report and 
Order, 18 FCC Rcd 25,162, App. B (2003), modified by Service Rules for Advanced Wireless Services In 
the 1.7 GHz and 2.1 GHz Bands, Order on Reconsideration, 20 FCC Rcd 14,058, App. C (2005). 

92 See Auction ofAdvanced Wireless Services Licenses Scheduledfor June 29, 2006; Notice and Filing 
Requirements, Minimum Opening Bids, Upfront Payments and Other Procedures for Auction No. 66, AU 
Docket No. 06-30, Public Notice, 21 FCC Rcd 4562 (2006) ("Auction 66 Procedures Public Notice"). 

93 See Auction ofAdvanced Wireless Services Licenses Closes; Winning Bidders Announcedfor Auction 
No. 66, Public Notice, 21 FCC Rcd 10,521 (2006) ("Auction 66 Closing Public Notice"). 
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as small businesses.94 In a subsequent 2008 auction, the Commission offered 35 AWS-l 
licenses.95 Four winning bidders identified themselves as very small businesses, and three of the 
winning bidders identified themselves as a small business.96 For AWS-2 and AWS-3, although 
we do not know for certain which entities are likely to apply for these frequencies, we note that 
the AWS-l bands are comparable to those used for cellular service and personal communications 
service. The Commission has not yet adopted size standards for the AWS-2 or AWS-3 bands but 
has proposed to treat both AWS-2 and AWS-3 similarly to broadband PCS service and AWS-l 
service due to the comparable capital requirements and other factors, such as issues involved in 
relocating incumbents and developing markets, technologies, and services.97 

56. 700 MHz Guard Band Licenses. In the 700 MHz Guard Band Order, the 
Commission adopted size standards for "small businesses" and "very small businesses" for 
purposes of determining their eligibility for special provisions such as bidding credits and 
installment payments.98 A small business in this service is an entity that, together with its 
affiliates and controlling principals, has average gross revenues not exceeding $40 million for the 
preceding three years.99 Additionally, a "very small business" is an entity that, together with its 
affiliates and controlling principals, has average gross revenues that are not more than $15 
million for the preceding three years. IOO SBA approval of these definitions is not required.10 I In 

94 See id. 

95 See AWS-l and Broadband PCS Procedures Public Notice, 23 FCC Rcd at 7499. Auction 78 also 
included an auction ofbroadband PCS licenses. 

96 See Auction ofA WS-l and Broadband PCS Licenses Closes, Winning Bidders Announcedfor Auction 78, 
Down Payments Due September 9, 2008, FCC Forms 601 and 602 Due September 9, 2008, Final Payments 
Due September 23,2008, Ten-Day Petition to Deny Period, Public Notice, 23 FCC Rcd 12,749 (2008). 

97 Service Rulesfor Advanced Wireless Services in the 1915-1920 MHz, 1995-2000 MHz, 2020-2025 MHz 
and 2175-2180 MHz Bands et al., Notice of Proposed Rulemaking, 19 FCC Rcd 19,263, App. B (2005); 
Service Rulesfor Advanced Wireless Services in the 2155-2175 MHz Band, Notice ofProposed 
Rulemaking, 22 FCC Rcd 17,035, App. (2007); Service Rules for Advanced Wireless Services in the 2155­
2175 MHz Band, Further Notice ofProposed Rulemaking, 23 FCC Rcd 9859, App. B (2008). 

98 Service Rulesfor the 746-764 MHz Bands, and Revisions to Part 27 ofthe Commission's Rules, Second 
Report and Order, 15 FCC Rcd 5299 (2000). Service rules were amended in 2007, but no changes were 
made to small business size categories. See Service Rulesfor the 698-746, 747-762 and 777-792 MHz 
Bands, WT Docket No. 06-150, Revision ofthe Commission's Rules to Ensure Compatibility with Enhanced 
911 Emergency Calling Systems, CC Docket No. 94-102, Section 68.4(a) ofthe Commission's Rules 
Governing Hearing Aid-Compatible Telephones, WTDocket No. 01-309, Biennial Regulatory Review ­
Amendment ofParts 1, 22, 24, 27, and 90 to Streamline and Harmonize Various Rules Affecting Wireless 
Radio Services, WT Docket 03-264, Former Nextel Communications, Inc. Upper 700 MHz Guard Band 
Licenses and Revisions to Part 27 ofthe Commission's Rules, WT Docket No. 06-169, Implementing a 
Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band, PS Docket No. 06­
229, Development ofOperational, Technical and Spectrum Requirementsfor Meeting Federal, State and 
Local Public Safety Communications Requirements Through the Year 2010, WT Docket No. 96-86, Report 
and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 8064 (2007). 

99 Id. at 5343 ~ 108. 

100 Id. 

101 Id. at 5343 ~ 108 n.246 (for the 746-764 MHz and 776-704 MHz bands, the Commission is exempt from 
15 U.S.c. § 632, which requires Federal agencies to obtain Small Business Administration approval before 
adopting small business size standards). 
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2000, the Commission conducted an auction of52 Major Economic Area ("MEA") licenses.l02 

Ofthe 104 licenses auctioned, 96 licenses were sold to nine bidders. Five ofthese bidders were 
small businesses that won a total of 26 licenses. A second auction of 700 MHz Guard Band 
licenses commenced and closed in 2001. All eight ofthe licenses auctioned were sold to three 
bidders. One of these bidders was a small business that won a total of two licenses.l03 

57. Upper 700 MHz Band Licenses. In the 700 MHz Second Report and Order, the 
Commission revised its rules regarding Upper 700 MHz licenses.104 On January 24,2008, the 
Commission commenced Auction 73 in which several licenses in the Upper 700 MHz band were 
available for licensing: 12 Regional Economic Area Grouping licenses in the C Block, and one 
nationwide license in the D Block. IOS The auction concluded on March 18, 2008, with 3 winning 
bidders claiming very small business status (those with attributable average annual gross revenues 
that do not exceed $15 million for the preceding three years) and winning five licenses. 

58. Lower 700 MHz Band Licenses. The Commission previously adopted criteria for 
defining three groups of small businesses for purposes of determining their eligibility for special 
provisions such as bidding credits.106 The Commission defmed a "small business" as an entity 
that, together with its affiliates and controlling principals, has average gross revenues not 
exceeding $40 million for the preceding three years.107 A "very small business" is defmed as an 
entity that, together with its affiliates and controlling principals, has average gross revenues that 
are not more than $15 million for the preceding three years.108 Additionally, the lower 700 MHz 
Service had a third category of small business status for Metropolitan/Rural Service Area 
(MSAlRSA) licenses-"entrepreneur"-which is defmed as an entity that, together with its 
affiliates and controlling principals, has average gross revenues that are not more than $3 million 
for the preceding three years.109 The SBA approved these small size standards.110 An auction of 
740 licenses (one license in each of the 734 MSAslRSAs and one license in each of the six 
Economic Area Groupings (EAGs» was conducted in 2002. Ofthe 740 licenses available for 
auction, 484 licenses were won by 102 winning bidders. Seventy-two of the winning bidders 
claimed small business, very small business or entrepreneur status and won licenses. III A second 
auction commenced on May 28, 2003, closed on June 13, 2003, and included 256 licenses.112 

Seventeen winning bidders claimed small or very small business status, and nine winning bidders 

102 See 700 MHz Guard Bands Auction Closes: Winning Bidders Announced, Public Notice, 15 FCC Rcd 
18026 (2000). 

103 See 700 MHz Guard Bands Auction Closes: Winning Bidders Announced, Public Notice, 16 FCC Rcd 
4590 (WTB 2001). 

104 700 MHz Second Report and Order, 22 FCC Rcd 15289. 

lOS See Auction 0/700 MHz Band Licenses Closes, Public Notice, 23 FCC Rcd 4572 (WTB 2008). 

106 See Reallocation and Service Rules/or the 698-746 MHz Spectrum Band (Television Channels 52-59), 
Report and Order, 17 FCC Rcd 1022 (2002) ("Channels 52-59 Report and Order"). 

107 See id., 17 FCC Rcd at 1087-88 ~ 172. 

108 See id. 

109 See id., 17 FCC Rcd at 1088 ~ 173. 

110 See Alvarez Letter 1998. 

III See Lower 700 MHz Band Auction Closes, Public Notice, 17 FCC Rcd 17,272 (2002). 

112 See Lower 700 MHz Band Auction Closes, Public Notice, 18 FCC Rcd 11,873 (2003). 
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claimed entrepreneur status.113 In 2005, the Commission completed an auction of5 licenses in 
the Lower 700 MHz band. All three winning bidders claimed small business status. 

59. In 2007, the Commission reexamined its rules governing the 700 MHz band in 
the 700 MHz Second Report and Order. I 14 An auction of A, B and E block 700 MHz licenses 
was held in 2008.115 Twenty winning bidders claimed small business status (those with 
attributable average annual gross revenues that exceed $15 million and do not exceed $40 million 
for the preceding three years). Thirty three winning bidders claimed very small business status 
(those with attributable average annual gross revenues that do not exceed $15 million for the 
preceding three years). 

60. Offshore Radiotelephone Service. This service operates on several UHF 
television broadcast channels that are not used for television broadcasting in the coastal areas of 
states bordering the Gulf ofMexico. There are presently approximately 55 licensees in this 
service. The Commission is unable to estimate at this time the number of licensees that would 
qualify as small under the SBA's small business size standard for the category of Wireless 
Telecommunications Carriers (except Satellite). Under that SBA small business size standard, a 
business is small if it has 1,500 or fewer employees. Census data for 2007 show that there were 
1,383 firms that operated that year. Of those 1,383, 1,368 had fewer than 100 employees, and 15 
firms had more than 100 employees.1I6 Thus under this category and the associated small 
business size standard, the majority of firms can be considered small. 

61. Government Transfer Bands. The Commission adopted small business size 
standards for the unpaired 1390-1392 MHz, 1670-1675 MHz, and the paired 1392-1395 MHz and 
1432-1435 MHz bands.1I7 Specifically, with respect to these bands, the Commission defmed an 
entity with average annual gross revenues for the three preceding years not exceeding $40 million 
as a "small business," and an entity with average annual gross revenues for the three preceding 
years not exceeding $15 million as a "very small business.,,118 SBA has approved these small 

113 See id. 

114 700 MHz Second Report and Order, Second Report and Order, 22 FCC Rcd 15,289, 15,359 n.434 
(2007). 

115 See Auction of700 MHz Band Licenses Closes, Public Notice, 23 FCC Rcd 4572 (2008). 

116 U.S. Census Bureau, 2007 Economic Census, Sector 51,2007 NAICS code 517210 (reI. Oct. 20, 2009), 
http://factfinder.census.gov/servlet/IBQTable?_bm=y&-geo_id=&-fds_name=EC0700Al &-_skip=700&­
ds_name=EC0751 SSSZ5&-_lang=en. 

117 See Amendments to Parts 1,2,27 and 90 ofthe Commission's Rules to License Services in the 216-220 
MHz, 1390-1395 MHz, 1427-1429 MHz, 1429-1432 MHz, 1432-1435 MHz, 1670-1675 MHz, and 2385­
2390 MHz Government Transfer Bands, Report and Order, 17 FCC Rcd 9980 (2002). 

118 See Reallocation ofthe 216-220 MHz, 1390-1395 MHz, 1427-1429 MHz, 1429-1432 MHz, 1432-1435 
MHz, 1670-1675 MHz, and 2385-2390 MHz Government Transfer Bands, WT Docket No. 02-8, Notice of 
Proposed Rulemaking, 17 FCC Rcd 2500, 2550-51 ~ 144-146 (2002). To be consistent with the size 
standard of"very small business" proposed for the 1427-1432 MHz band for those entities with average 
gross revenues for the three preceding years not exceeding $3 million, the Service Rules Notice proposed to 
use the terms "entrepreneur" and "small business" to define entities with average gross revenues for the 
three preceding years not exceeding $40 million and $15 million, respectively. Because the Commission is 
not adopting small business size standards for the 1427-1432 MHz band, it instead uses the terms "small 
business" and "very small business" to derme entities with average gross revenues for the three preceding 
years not exceeding $40 million and $15 million, respectively. 
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business size standards for the aforementioned bands. 119 Correspondingly, the Commission 
adopted a bidding credit of 15 percent for "small businesses" and a bidding credit of 25 percent 
for "very small businesses.,,120 This bidding credit structure was found to have been consistent 
with the Commission's schedule ofbidding credits, which may be found at section 1.2l10(f)(2) 
of the Commission's rules. 121 The Commission found that these two definitions will provide a 
variety ofbusinesses seeking to provide a variety of services with opportunities to participate in 
the auction of licenses for this spectrum and will afford such licensees, who may have varying 
capital costs, substantial flexibility for the provision of services.122 The Commission noted that it 
had long recognized that bidding preferences for qualifying bidders provide such bidders with an 
opportunity to compete successfully against large, well-financed entities. 123 The Commission 
also noted that it had found that the use of tiered or graduated small business definitions is useful 
in furthering its mandate under Section 3090) of the Act to promote opportunities for and 
disseminate licenses to a wide variety of applicants. 124 An auction for one license in the 1670­
1674 MHz band commenced on April 30, 2003 and closed the same day. One license was 
awarded. The winning bidder was not a small entity. 

b. Certain Equipment Manufacturers and Stores 

62. Part 15 Handset Manufacturers. Manufacturers of unlicensed wireless handsets 
may also become subject to requirements in this proceeding for their handsets used to provide 
VoIP applications. The Commission has not developed a definition of small entities applicable to 
unlicensed communications handset manufacturers. Therefore, we will utilize the SBA definition 
applicable to Radio and Television Broadcasting and Wireless Communications Equipment 
Manufacturing. The Census Bureau defmes this category as follows: ''This industry comprises 
establishments primarily engaged in manufacturing radio and television broadcast and wireless 
communications equipment. Examples ofproducts made by these establishments are: transmitting 
and receiving antennas, cable television equipment, GPS equipment, pagers, cellular phones, 

119 See Letter from Hector V. Barreto, Administrator, Small Business Administration, to Margaret W. 
Wiener, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications Bureau, Federal 
Communications Commission, dated Jan. 18,2002. 

120 Such bidding credits are codified for the unpaired 1390-1392 MHz, paired 1392-1395 MHz, and the 
paired 1432-1435 MHz bands in 47 C.F.R. § 27.807. Such bidding credits are codified for the unpaired 
1670-1675 MHz band in 47 C.F.R. § 27.906. 

121 In the Part 1 Third Report and Order, the Commission adopted a standard schedule ofbidding credits, 
the levels of which were developed based on its auction experience. Part 1 Third Report and Order, 13 
FCC Rcd at 403-04" 47; see also 47 C.F.R. § 1.2110(f)(2). 

122 See Service Rules Notice, 17 FCC Rcd at 2550-51" 145. 

123 See, e.g., Revision ofPart 22 and Part 90 ofthe Commission's Rules to Facilitate Future Development 
ofPaging Systems; Implementation ofSection 309(j) ofthe Communications Act -- Competitive Bidding, 
WT Docket No. 96-18, PR Docket No. 93-253, Memorandum Opinion and Order on Reconsideration and 
Third Report and Order, 14 FCC Rcd 10030, 10091" 112 (1999). 

124 47 U.S.C. § 309G)(3)(B), (4)(C)-(D). The Commission will also not adopt special preferences for 
entities owned by minorities or women, and rural telephone companies. The Commission did not receive 
any comments on this issue, and it does not have an adequate record to support such special provisions 
under the current standards ofjudicial review. See Adarand Constructors v. Pena, 515 U.S. 200 (1995) 
(requiring a strict scrutiny standard of review for government mandated race-conscious measures); United 
States v. Virginia, 518 U.S. 515 (1996) (applying an intermediate standard of review to a state program 
based on gender classification). 
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